
 

 

 

 

 

 

 

 

ITEM: RECOMMENDATION: Allowed
REF NO: 3OB/2020/0008/OB CASE OFFICER Gemma Manthorpe

LOCATION: DEREHAM APPNTYPE: Planning Obligation
Land Off Swanton Road POLICY: In Settlemnt Bndry

CONS AREA: N

APPLICANT: Mountleigh Dereham Limited
C/O Agent

LB GRADE: N

AGENT: Amstrong Rigg Planning
The Exchange Colworth Science Park

TPO: N

PROPOSAL: Modify S106 agreement on pp 3PL/2015/1487/O - Reduce the affordable housing contribution

REASON FOR COMMITTEE CONSIDERATION

Application heard by Chairman's Panel and referred to Committee for a decision.

KEY ISSUES

Whether the proposed variation to the Section 106 Agreement with respect to affordable housing provision
from 40% to 25% is acceptable?

DESCRIPTION OF DEVELOPMENT

To modify S106 agreement on planning application 3PL/2015/1487/O signed on the 18th July 2019 - To
reduce the affordable housing contribution to 25% from 40%.

SITE AND LOCATION

The application site is located to the northern side of Dereham and to the east and west of Swanton Road.
The site lies between existing residential development to the north and east and the A47 to the south. The
site extends to around 10.57 hectares in total and is formed of 2 broadly triangular shaped sites, one either
side of the Swanton Road. The site is Greenfield and is currently fallow agricultural land. There are a number
of trees and a sparse hedgerow within and bordering the site, however, these are largely confined to the
boundaries. Beyond the site to the north and east lies open countryside whilst Neatherd Moor lies to the
south and Dereham to the south west and west.

EIA REQUIRED

N/A

RELEVANT SITE HISTORY

3PL/2015/1487/O - Residential development of up to 216 dwellings, landscaping, open space, parking &
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access from Swanton Road

POLICY CONSIDERATIONS

The following policies of the Breckland Local Plan, including the Proposals Maps, have been taken into
consideration in the determination of this application. The provisions of the National Planning Policy
Framework and National Planning Policy Guidance have also been taken into account, where appropriate

HOU07 Affordable Housing
INF02 Developer Contributions
NPPF National Planning Policy Framework

OBLIGATIONS/CIL

Obligations attached to s106 for application 3PL/2015/1487/O:

- Provision of on-site affordable housing at 40% (obligation subject to current application)
- Contributions to Library services
- Contributions to local Primary Schools on a pro rata basis
- Public Open Space Contribution
- PRoW/ Green Infrastructure Contribution

CONSULTATIONS

DEREHAM T C
The Town Council strongly object to this amendment, nothing has significantly changed in the housing
market from when this application was originally submitted. A 40% affordable housing contribution was a
viable proposition in 2017, there is no reasoned justification to suggest 40% is no longer viable. This is
clearly blatant opportunism on behalf of the applicant.

While the reason stated for the reduction is to make the application compliant with Policy HOU 7 - the 25%
affordable housing contribution required under HOU 7 is a minimum figure - the application is therefore
already compliant with HOU 7 because it is providing more affordable housing than the Policy requires. The
supporting text for HOU 7 clearly states that a greater number of affordable housing is needed, but an
average viability across the district could only justify 25%. This application is viable with 40% therefore to
grant a reduction in affordable housing using the suggested justification would, it is felt, be irrational (in the
Wednesbury sense) because it is not based on any assessment of viability for this site.

In addition to a lack of justification for the change: Paragraph 57 of the NPPF clearly states -  that ''it is up to
the applicant to demonstrate whether particular circumstances justify the need for a viability assessment at
the application stage''.

The applicant had his chance to present a viable affordable housing contribution at the application stage,
which he did by saying that he would deliver 40% affordable housing. To amend the affordable housing
contribution at any time other than the application stage would mean that the District Council would be acting
outside Government policy contained within the NPPF. To ensure that the District Council keeps within the
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rules of the NPPF a completely new application should be submitted.

Just before this application was approved at committee in 2017, the applicant wrote to all members of the
Planning Committee, the applicant stated that the development would provide: (partial)

4. 40% affordable housing - Now requested to be refined down to 25%.

In the letter the applicant referred extensively to the emerging Local Plan policies, as such, he would have
been aware of any cost implications of these policy requirements, but the applicant did not make the case for
reduced affordable housing contribution on the bases of the viability at the time. It can only be concluded
therefore, that with the new Local Plan policies, 40% affordable housing is viable it is also compliant with
Policy because the 25% in HOU 7 is a floor value not a ceiling value.

As stated above to agree to this reduction would be Wednesbury irrational and contrary to NPPF 57.
HOUSING ENABLING OFFICER
The Housing Enabler notes this request would bring the obligation in line with the current Local Plan. In the
event that provision of 40% affordable housing was a significant factor in the approval of the original
application, we would request this case be returned to Planning Committee for them to re-determine. If,
however, provision of 40% affordable housing was not a significant factor in this decision, then we raise no
objection

REPRESENTATIONS

Councillor Linda Monument:

As a ward representative, I object to this clear attempt by the developer to benefit by the change in the
affordable housing provision in the new Local Plan, without putting in a full fresh application so that all the
other policies in the New Local Plan can also be applied. The application was considered very thoroughly at
the time and the full 40% affordable housing provision was a major factor in the decision to approve the
application, which was not entirely satisfactory in other respects such as open space provision, sustainability,
impact on local traffic and good safe access to the town centre for cyclists and pedestrians. No justification
for the reduction has been given apart from a wish to benefit by one of the policies in the new Local Plan.
This cherry picking of policies, clearly for profit, since no financial difficulties have been evidenced, should not
be allowed.

Councillor Phillip Morton:

A major reason why this application was passed was down to the level of affordable housing that it was
proposing to provide. To reduce this so sharply within weeks of being approved creates a degree of cynicism
around the planning process. It is in accordance with the latest figure in the Local Plan but this was known
when the application was submitted and approved.

Councillor Alison Webb:

I note that the Swanton Road development is now proposing less affordable homes, I totally object to this as
we need the affordable homes urgently. Planning was given on the basis that the number of affordable
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ASSESSMENT NOTES

1.0 Assessment

1.1 In line with the Housing Enablers comments and representations from Councillors the minutes of the
Planning Committee of the 13th January 2020 were looked at, while there is explicit mention of the 40%
affordable housing there is no reliance within the minutes or officer report as this having tipped the planning
balance in favour of the development. Extract of the report as follows:

'The Council has recently confirmed that it considers it has a five year housing land supply which means that
it's policies relevant to the supply of housing land can be considered up to date and that the Council is in a
strong position to resist proposals for housing in inappropriate locations which would not be sustainable.
Whilst the application site is outside of the current settlement boundary for Dereham the site is allocated as a
preferred location for development in the Preferred Site Options and Settlement Boundaries consultation
document which acknowledges that it is in a sustainable location for housing development. As such it would
not be considered appropriate to resist the development in principle.'

1.2 The Town Council has raised the point that the application should, under paragraph 57 of the National
Planning Policy Framework 2019 (NPPF 2019), be refused and a fresh application for planning permission
submitted.  The Town Council go on to say that to failure to do so would result, should a positive
determination be made,  in the Council making a decision that is classified as 'so unreasonable that no
sensible person could come to such a decision', a decision commonly refereed to Wednesbury
unreasonableness. Paragraph 57 is below for ease of reference:

57. Where up-to-date policies have set out the contributions expected from development, planning
applications that comply with them should be assumed to be viable. It is up to the applicant to demonstrate
whether particular circumstances justify the need for a viability assessment at the application stage. The
weight to be given to a viability assessment is a matter for the decision maker, having regard to all the
circumstances in the case, including whether the plan and the viability evidence underpinning it is up to date,
and any change in site circumstances since the plan was brought into force. All viability assessments,
including any undertaken at the plan-making stage, should reflect the recommended approach in national
planning guidance, including standardised inputs, and should be made publicly available.

1.3 The application for planning permission which the s106 agreement is attached to was heard at Planning
Committee on the 13th January 2020, after the adoption of the Local Plan in November 2019. Paragraph 57
states that planning applications that comply with adopted policy should be assumed to be viable. The Local
Plan requires that the affordable housing contribution for qualifying developments should provide 25%
affordable housing, less than the previously required 40%. For the purposes of assessing applications there
is no policy requirement to contribute more than the required 25% unless this was required to make the
development acceptable, for example exemption sites. While, as stated above, the report and minutes note
the provision of 40% affordable housing, this is not stated as the reason that the application was approved or
that that it was a major contributory factor in tipping the planning balance. As such to approve the application
would not result in a decision that was Wednesbury unreasonable.

1.4 Were the applicant required to submit a new application for planning permission to be assessed against
the current Local Plan. This application would be assessed and go through due process and consultation as
required and, in the absence of any material considerations in the contrary, principally being an allocated site
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for housing development and be recommended for approval with affordable housing at 25%. This option is
available to the applicant and they would not have to pay a planning application fee as the application has
been determined within the previous 12 months.  However, to require the applicant to do so could slow the
delivery of houses. The NPPF at paragraph 70, provides guidance on ensuring that developments are
implemented in a timely manner which demonstrates the  focus towards delivering appropriate development.

1.5 Councillor representations have stated that a new application should be submitted so that all new policies
can be applied. The report that was heard at Planning Committee in January 2020 and detailed the policy
changes that had come into effect since the application had previously received a resolution to approve. The
application was assessed against the new policies. The report states that the open space provision is in
accordance with policy EN04 which is part of the Breckland Local Plan (adopted 2019), the relevant
paragraph of the report is as follows:

'Affordable housing is proposed and a section 106 has been signed to deliver 40% affordable housing, in
excess of the policy HOU07 requirements. Other obligations include contributions to Library services,
Primary Schools, Public Open Space, Health Facilities and Green infrastructure. As well as the provision of
open space in accordance with ENV04'.

1.6 The Community Infrastructure Levy Regulations 2010 at s122(2) reads as follows:

(2) A planning obligation may only constitute a reason for granting planning permission for the development if
the obligation is-

(a) necessary to make the development acceptable in planning terms;
(b) directly related to the development; and
(c) fairly and reasonably related in scale and kind to the development.

1.7 Following the adoption of the Local Plan, an obligation for affordable housing would only be 'fairly and
reasonably related in scale and kind to the development' at 25%. This is assessed as the site is not an
exemption site in a location that would not have otherwise been granted planning permission, it is, as stated
within the committee report, an allocated site in a sustainable location and as such would be assessed under
current policies.

2. Conclusion:

2.1 While the s106 agreement has recently been signed were the application to be resubmitted there would
be no basis for requiring affordable housing to be provided at a level above that required by current planning
policy. The current level of affordable housing required has been underpinned by Council's Local Plan and
CIL Viability Assessment, 2017 and it is consistent with the NPPF 2019. The reduction in affordable housing
would therefore accord with the presiding development plan and policies contained within it.

RECOMMENDATION

The application is recommended for approval subject to a deed of variation being entered into.

CONDITIONS

1 Planning Oligation - Decision Notice Text
The Council confirm that, subject to the signing of a deed of variation, the section 106
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agreement signed on the 18th July 2019, for application reference 3PL/2015/1487/O is to be
varied to reduce the affordable housing provision from 40% to 25%.

Please be aware there are other obligations, as set out in this legal agreement
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